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TAX 
 
Trump Releases More Details on Tax 
Policy Plan   
 
Key Points: 

 Revised plan does not specifically address tax 
rate for pass-through entities 

 
The Republican nominee Donald Trump’s 
campaign released additional details of the 
candidate’s tax reform plans. Notably, the 
proposal does not specifically mention pass-
through entities as in previous versions of 
Trump’s tax proposals; however, the plan reads 
“this rate is available to all businesses, both big 
and small, that that want to retain the profits 
within the business.” The language suggests 
that pass through earnings going to owners as 
compensation may not therefore be eligible for 

the lower rate. U.S. based manufacturers would 
have the choice of either full expensing or 
claiming the interest deduction, and “most 
corporate tax expenditures” except for the 
R&D credit would be eliminated. The proposal 
eliminates the corporate alternative minimum 
tax and enacts deemed repatriation at a 10 
percent rate. Trump would increase the annual 
cap for the business tax credit for on-site 
childcare to $500,000 and decrease recapture 
period to five years.  
 

This Week in Congress 

 House – The House passed the “Carl D. Perkins Career and Technical Education 
Reauthorization Act” (H.R. 5587); the “Regulatory Integrity Act of 2016” (H.R. 
5226); the “Halt Tax Increases on the Middle Class and Seniors Act” (H.R. 3590); 
the “VA Accountability First and Appeals Modernization Act of 2016” (H.R. 
5620); and H.R. 5351, to prohibit the transfer of any individual detained at Guantanamo 
Bay.  

 Senate –The Senate passed the “Water Resources Development Act of 2016” (S. 
2848). Leader McConnell filed a cloture on the motion to proceed to H.R.5325, the 
legislative vehicle for the short-term continuing resolution.  

 
Next Week in Congress 

 House – The House is expected to consider the “REVIEW Act of 2016” (H.R. 3438) 
and the “Empowering Employees through Stock Ownership Act” (H.R. 5719). 
The House may consider the “Water Resources Development Act of 2016” (H.R. 
5303).  

 Senate – The Senate will vote on the motion to invoke cloture to proceed to H.R.5325, 
the legislative vehicle for the short-term continuing resolution.  
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On the individual side, the tax rates would be 
33 percent, 25 percent and 12 percent. Capital 
gains would continue to be taxed at 20 percent 
and carried interest would be taxed as ordinary 
income. The 3.8 percent Affordable Care Act 
surtax and the individual alternative minimum 
tax would be repealed. The Estate Tax would 
be repealed, but capital gains over $10 million 
held until death would be subject to a tax. The 
proposal increases the standard deduction and 
eliminates personal exemptions, and caps 
itemized deductions at $200,000 for joint filers 
and $100,000 for single filers. An above-the-
line deduction for children under age 13 would 
be capped at state average for age of child, and 
for eldercare for a dependent, and would not 
be extended to those with incomes above 
$500,000 joint/$250,000 single. Trump also 
proposes establishing Dependent Care Savings 
Accounts for the benefit of specific individuals. 
Total contributions to an account would be 
limited to $2,000 annually, and the federal 
government would match contributions up to 
$1,000 for lower income taxpayers.  
 
Treasury Meets with Ways and Means 
Members on Proposed Section 385 
Regulations; Issues New Guidance 
Targeting Foreign Tax Payment Credits 
 
Key Points: 

 Obama Administration is expected to finalize 
Section 385 rules soon  

 Treasury targets foreign tax credit for 
multinationals in new guidance 

 
Secretary of the Treasury Jack Lew met with 
Republican and Democratic members of the 
House Ways and Means Committee this week 
to discuss the Section 385 proposed rules. The 
proposed regulations would allow the 
Department of the Treasury (Treasury) to 
reclassify some debt as equity and have 
received immense pushback from Republicans 

and industry. Republican Members asked Lew 
to delay finalizing the earnings-stripping 
regulations and Chairman Kevin Brady (R-TX) 
asked Treasury for a cost-benefit analysis of the 
proposed regulations.  
 
Also this week, Senator Dean Heller (R-NV) 
led a letter to Senate Finance Committee 
Chairman Orrin Hatch (R-UT) asking that the 
Committee hold a hearing on the Section 385 
regulations and the recent European 
Commission ruling regarding Apple Inc. 
Senators Mike Crapo (R-ID), Pat Roberts (R-
KS), John Cornyn (R-TX), John Thune (R-SD), 
Johnny Isakson (R-GA) and Tim Scott (R- SC), 
also members of the Finance Committee, 
signed the letter.  
 
At an event earlier in the week, a senior 
Treasury attorney said that Treasury will revise 
the earnings-stripping proposal to address 
concerns for cash pooling, foreign-to-foreign 
loans, and the application of the regulations to 
financial institutions and regulated industries.  
 
Treasury also issued new guidance to restrict 
how multinational corporations can use credits 
available under Internal Revenue Code Section 
909 to lower their U.S. tax bill. The new rule 
would disallow corporations from using foreign 
tax credits unless the companies repatriate the 
overseas earnings they paid foreign taxes on. 

Upcoming Dates 
September 30, 2016: House target 
recess date 
October 7, 2016: Senate target recess 
date 
November 8, 2016: Election Day 
January 20, 2017: Inauguration Day   
March 2017: Debt limit suspension 
ends 
September 30, 2017:  FAA extension 
expires 
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The European Union’s recent decision that 
Apple Inc. owes more than $14 billion in back 
taxes to Ireland, which would lower Apple’s 
U.S. tax bill, prompted the guidance. The EU is 
already conducting similar investigations of 
other major U.S. corporations.  
 
House Ways and Means Marks Several 
Small Tax Bills; Committee Expected to 
Hold Markup Next Week 
 
Key Points: 

 The Committee may also consider other small 
tax proposals offered during the series of 
member hearings held in the spring 

 
This week the House Ways and Means 
Committee marked up and favorably reported 
four small tax bills. The Committee considered 
the following bills:  

 The “Empowering Employees through 
Stock Ownership Act” (H.R. 5719), 
which would address the tax treatment 
of restricted stock issued to employees 
at startup companies; 

 The “Emergency Citrus Disease 
Response Act” (H.R. 3597), which 
would address the tax treatment of 
costs associated with replanting citrus 
crops wiped out by a bacterial disease; 

 The “United States Appreciation for 
Olympians and Paralympians Act” 
(H.R. 5946), which would give a tax 
exempt status to Olympic medals and 
prizes won by U.S. Olympic athletes; 
and  

 The “Prevent Trafficking in Cultural 
Property Act” (H.R. 2285), which 
would improve enforcement against 
trafficking in cultural property.  

 
The bills considered were all approved by voice 
vote. 
 

Upcoming Hearings and Events 
 
September 21 
Markup: The House Ways and Means 
Committee is expected to hold a markup, the 
bills being considered have not yet been 
announced. 
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
 
FINANCIAL SERVICES 
 
Senate Banking Committee Holds Hearing 
on the National Flood Insurance Program 
 
Key Points: 

 Chairman Richard Shelby (R-AL) and 
Ranking Member Sherrod Brown (D-OH) 
emphasized the importance of ensuring that the 
NFIP utilizes accurate flood maps. 

 
On September 13, the Senate Banking 
Committee held a hearing entitled “The 
National Flood Insurance Program:  Reviewing 
the Recommendations of the Technical 
Mapping Advisory Council’s 2015 Annual 
Report.” Chairman Richard Shelby (R-AL) 
noted that the National Flood Insurance 
Program (NFIP) is scheduled to expire next 
year. He said the witnesses would be discussing 
the recommendations in the Technical 
Mapping Advisory Council (TMAC) annual 
report. He said the recommendations include 
ways FEMA can better communicate flood 
risk. He said NFIP includes the ability for 
communities to adopt flood plain management 
standards. He emphasized the importance of 
NFIP utilizing accurate maps. He said many 
homeowners do not understand their true 
flood risks, because NFIP still uses out of date 
maps from the 1970s. Shelby said new 
technologies allow for the creation of accurate 

http://www.williamsandjensen.com/
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maps. He stated that accurate maps will allow 
FEMA to price flood risks appropriately. He 
said the recent flooding in Louisiana is 
expected to cost more than $1 billion, making it 
the fourth largest disaster in the history of the 
program. He emphasized that flood insurance 
rates must accurately reflect risks. 
 
Ranking Member Sherrod Brown (D-OH) said 
flooding is the most common and costly 
natural disaster in the U.S. He said Louisiana 
experienced devastating flooding in August, 
noting that many homeowners did not have 
flood insurance because they were not required 
to purchase it or felt it was unnecessary since 
they were not in the floodplain. He expressed 
interest in what NFIP is doing in response to 
the flooding in Louisiana and how they worked 
to improve their programs following Hurricane 
Sandy. Brown said NFIP is made up of three 
components: flood insurance; floodplain 
management; and floodplain mapping. He said 
mapping underpins the insurance and 
mitigation portions of the program. He stressed 
the need to make smart investments in 
infrastructure and mitigation. He said Congress 
authorized increased funding for flood 
mapping and created the TMAC in the 2012 
NFIP reauthorization.  
 
House Financial Services Committee 
Approves the Financial CHOICE Act 
 
Key Points: 

 The House Financial Services Committee 
approved the Financial CHOICE Act, as 
amended, by a vote of 30 to 26, with 
Representative Bruce Poliquin crossing party 
lines to vote against the bill.  

 
On September 13, the House Financial Services 
Committee held a markup and approved, by a 
30-26 vote, the “Financial CHOICE Act” 
(H.R. 5983). The Financial CHOICE Act 

repeals parts of the Dodd-Frank Act and would 
provide an option of regulatory relief if a bank 
is highly capitalized. The bill would repeal the 
Orderly Liquidation Authority and replace it 
with a bankruptcy process for complex 
financial institutions. It would also repeal the 
authority of the Financial Stability Oversight 
Council (FSOC) to designate firms as 
systemically important financial institutions 
(SIFIs) but retain the FSOC as an inter-agency 
forum to monitor risks. The Financial 
CHOICE Act would also institute reforms to 
the Consumer Financial Protection Bureau 
(CFPB), repeal the Volcker Rule, repeal the 
Durbin amendment relating to debit 
interchange fees, eliminate the Office of 
Financial Research (OFR), institute reforms to 
the Securities and Exchange Commission 
(SEC), provide regulatory relief for smaller 
financial institutions, repeal and modify 
numerous other Dodd-Frank Act provisions, 
and include a number of provisions intended to 
foster greater capital formation.   
 
An amendment in the nature of a substitute 
was adopted which “makes technical and 
conforming changes to the bill.” Chairman Jeb 
Hensarling (R-TX) stated the Financial 
CHOICE Act provides economic growth for 
all, ends bail outs, and too big to fail. He 
explained it replaces taxpayer funds with loss 
absorbing capital and will substitute market 
discipline for market control. Ranking Member 
Maxine Waters (D-CA) called the bill a 
“damaging, partisan piece of legislation” which 
she suggested could not be salvaged. She 
suggested the Committee should be focusing 
on more pressing matters like reforming the 
National Flood Insurance Program (NFIP) or 
housing. Democrat Committee Members noted 
last week the Consumer Financial Protection 
Bureau (CFPB) used its authority to penalize 
Wells Fargo $100 million for abusive practices 
and suggested that this is another example of 

http://www.williamsandjensen.com/
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why a strong CFPB is needed. What was 
expected to be a long markup was cut short 
when the Ranking Member informed her side 
of the aisle that they would be offering no 
amendments, and then she called for a vote on 
the bill.  
 
The Financial CHOICE Act is not expected to 
be taken up on the House floor this month 
given the shortened congressional schedule 
before the November elections.  
 
SEC Chair White Speaks on Market 
Structure Issues 
 
Key Points: 

 SEC Chair Mary Jo White spoke about the 
Commission’s efforts related to strengthening 
operational integrity and market stability, 
enhancing transparency in order handling and 
in trading venues, order routing disclosures, 
addressing algorithmic trading, and market 
quality for smaller companies. 

 Chair White stated that consideration of a 
final Consolidated Audit Trail by the end of 
the year is her top market structure priority. 

 
On September 14, SEC Chair Mary Jo White 
gave a speech at the Security Traders 
Association’s (STA) 83rd Annual Market 
Structure Conference. Speaking on market 
structure initiatives broadly, White stated:  
 

optimizing market structure is a 
continuous process, one that 
requires the Commission to act 
with care and intensity, strictly 
guided by what is best for 
investors and capital formation 
for public companies.  

 
She said the SEC should quickly act “to address 
issues that are demonstrably undermining the 
interests of investors and issuers”, and that the 

SEC must also carefully consider changes to 
market structure where the potential impacts 
are unclear.  White explained that the 
operational integrity of the markets is her top 
priority; the SEC is examining more market 
data than ever before, and suggested that the 
Consolidated Audit Trail (CAT) is “becoming a 
reality.” She said the SEC is using a deliberate, 
data driven process to implement more 
fundamental changes to equity market 
structure.  White stressed the need for the SEC 
to have adequate access to data, noting that the 
CAT plan was published in April. She 
emphasized that consideration of a final CAT 
plan by the end of the year is her top market 
structure priority. She said the SEC is carefully 
considering the security requirements in the 
CAT plan. 
 
White stated that the SEC has worked to 
address the gaps in market transparency, 
especially related to alternative trading system 
(ATS) operations and order routing 
procedures. She noted that the SEC proposed 
new rules to require additional disclosures from 
ATSs, including trading by the operator and 
affiliates on the platform, the types of orders 
and market data used on the platform, and the 
platform’s execution and priority procedures. 
She said she expects a recommendation from 
SEC staff to be ready “in the coming months.”  
 
White noted that there is still little transparency 
about order routing practices of brokers. She 
said the SEC published a proposal to require 
broker-dealers to disclose more about their 
order routing practices, including individualized 
disclosures for each investor. She said the 
comment period ends in a couple of weeks and 
she looks forward to reviewing comments as 
the SEC considers a final rule.  
 
White said the SEC is also looking at fairness 
and efficiency in algorithmic trading. She said 

http://www.williamsandjensen.com/
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the Commission should not attempt to roll 
back technology or prohibit algorithmic 
trading; emphasizing that regulation must be 
carefully calibrated. She said the SEC Market 
Access rule has been an appropriate 
development and the SEC is working to 
enhance recordkeeping related to algorithmic 
trading. She noted that the SEC also 
recently approved a Financial Industry 
Regulatory Authority (FINRA) initiative to 
qualify and register associated persons who 
design, develop, or modify algorithmic trading 
strategies. 
 
White said the SEC should work to identify the 
elements of the algorithmic trading 
environment that may be working against 
consumers. She said one such element may be 
the maker-taker model. She said rebates raise 
concerns about conflicts of interest. She said 
the Equity Market Structure Advisory 
Committee (EMSAC) recommended that the 
SEC implement a pilot program on reducing 
access fees. She stated that she has called on 
SEC staff to put forward a recommendation 
for the Commission to act on in the near 
future.  
 
White stressed the need to clarify the status of 
unregistered active proprietary traders. She said 
the Commission has issued a proposal, which 
she expects will be finalized in the near future, 
to ensure that all registered dealers are subject 
to FINRA oversight. 
 
White stated that before the SEC “settles on a 
proposal for an anti-disruptive trading rule,” 
she has asked SEC staff to publish their work 
on disruptive trading practices “in the near 
future for the public to consider and comment 
on.” 
 
Upcoming Hearings and Events 
 

September 20 
FDIC Board Meeting: The Federal Deposit 
Insurance Corporation will hold an open 
meeting to consider one item: “Update of 
Projected Deposit Insurance Fund Losses, 
Income, and Reserve Ratios for the Restoration 
Plan.” 
 
Wells Fargo: The Senate Banking Committee 
will hold a hearing entitled “An Examination of 
Wells Fargo’s Unauthorized Accounts and the 
Regulatory Response.” Witnesses for the 
hearing include: John Stumpf, Chairman and 
CEO of the Wells Fargo & Company; 
Comptroller of the Currency Tom Curry; 
Richard Cordray, Director of the Consumer 
Financial Protection Bureau; and James Clark, 
Chief Deputy in the Office of the Los Angeles 
City Attorney. 
 
September 21 
Local Land Use: The House Transportation 
and Infrastructure Committee will hold a 
hearing entitled “An Examination of FEMA's 
Limited Role in Local Land Use Development 
Decisions.” 
 
Iran: The Senate Banking Committee’s 
Subcommittee on National Security and 
International Trade and Finance will hold a 
hearing entitled “Terror Financing Risks of 
America’s $400 Million Cash Payment to Iran.” 
The witnesses will include: The Honorable 
Michael Mukasey, Former Attorney General of 
the United States; The Honorable Eric 
Edelman, Co-Chair, Iran Task Force at JINSA 
Gemunder Center, and Former Under 
Secretary of Defense for Policy. 
 
Housing: The House Financial Services 
Committee’s Subcommittee on Housing and 
Insurance will hold a hearing entitled “The 
Future of Housing in America: A Better Way to 
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Increase Efficiencies for Housing Vouchers 
and Create Upward Economic Mobility.” 
 
Corporate Governance: The House Financial 
Services Committee’s Subcommittee on Capital 
Markets and Government Sponsored 
Enterprises will hold a hearing entitled, 
“Corporate Governance: Fostering a System 
that Promotes Capital Formation and 
Maximizes Shareholder Value.” 
 
September 22 
FSOC Executive Session:  The Financial 
Stability Oversight Council (FSOC) will meet in 
executive session to discuss: an update on 
FSOC’s “review of asset management products 
and activities;” consideration of FSOC’s fiscal 
year 2017 budget; “a discussion of a potential 
proposal by the Office of Financial Research to 
establish a permanent collection of repurchase 
agreement data; an update on the Shared 
National Credit Program; and an update on 
developments regarding the resilience, 
recovery, and resolution of central 
counterparties.” 
 
FSOC Annual Report:  The House Financial 
Services Committee will hold a hearing on 
“The Annual Report of the Financial Stability 
Oversight Council.” Treasury Secretary Jacob 
Lew is expected to testify. 
 
Accounting and Municipal Securities 
Issues: The House Financial Services 
Committee’s Subcommittee on Capital Markets 
and Government Sponsored Enterprises will 
hold a hearing entitled, “Examining the Agenda 
of Regulators, SROs, and Standards-Setters for 
Accounting, Auditing, and Municipal 
Securities.”  
 
Multiemployer Pensions: The House 
Education and the Workforce Committee’s 
Subcommittee on Health, Employment, Labor 

and Pensions will hold a hearing to discuss 
draft legislation to modernize multiemployer 
pensions. 
 
Oversight of HUD Inspection Process: The 
Senate Banking Committee’s Subcommittee on 
Housing, Transportation, and Community 
Development will hold a hearing entitled, 
“Oversight of the HUD Inspection Process.” 
Witnesses will include: Senator Marco Rubio 
(R-FL); Dr. Edgar Olsen, Professor of 
Economics and Public Policy, University of 
Virginia; and Tracy Grant, President of Eureka 
Garden Tenants’ Association, Jacksonville, 
Florida. 
 
October 26 
Financial Technology: The Federal Trade 
Commission (FTC) will hold a Financial 
Technology (FinTech) forum focused on 
crowdfunding and peer-to-peer payment 
systems. 
 
November 2 
Federal Advisory Committee on Insurance: 
The Treasury’s Federal Insurance Office (FIO) 
will hold a meeting of its Federal Advisory 
Committee on Insurance (FACI). 
 
December 1-2 
Financial Stability Conference: The Office 
of Financial Research (OFR) will hold its 2016 
Financial Stability Conference. Topics to be 
discussed include: identifying financial 
innovation; measuring and monitoring financial 
innovation; structure of financial markets; 
leveraging qualitative information; ensuring 
high-quality data; data sharing, accessibility, and 
transparency; supervisory application of models 
and data; macroprudential policies; 
coordination of macroprudential and monetary 
policy; stress testing; interconnectedness; 
market and funding liquidity; central 
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counterparties; emerging financial technology; 
and cybersecurity. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY & ENVIRONMENT 
 
Energy Secretary Testifies 
 
Key Point: 

 Secretary of Energy Ernest Moniz discussed a 
range of energy policy issues with the House 
Energy and Power Subcommittee on 
Thursday, including: the Strategic Petroleum 
Reserve (SPR); energy security; the crude oil 
export market; liquefied natural gas (LNG); 
and the Keystone XL pipeline. 

 
On September 15, the House Energy and 
Commerce Committee’s Energy and Power 
Subcommittee held a hearing titled “The 
Department of Energy’s Role in Advancing the 
National, Economic, and Energy Security of 
the United States”. As described in a 
Committee press release, the hearing was 
intended to address “multiple legislative efforts 
that have been undertaken to update the 
nation’s energy policy and modernize energy 
infrastructure, including legislation that would 
reform infrastructure-permitting processes, 
promote energy exports, modernize the 
nation’s Strategic Petroleum Reserve, improve 
emergency preparedness, and protect the 
electric grid…[and address] DOE 
responsibilities related to ensuring energy 
security through system planning, physical and 
cybersecurity, global supply chains, and 
international agreements.” 
 
Energy and Power Subcommittee Vice 
Chairman Pete Olsen (R-TX) declared in his 

opening statement that “America is back” and 
has once again become an energy super power. 
He stated the U.S. is now the world’s leading 
producer of natural gas. Olson observed that 
since Congress repealed the oil export ban, 
American energy has gone across the globe. He 
contended “getting the permitting process 
right” is important for the continued ramping 
up of natural gas exports. He said unlike other 
commodities, DOE must approve liquefied 
natural gas (LNG) applications and major 
delays in this process can threaten American 
jobs and the ability of allies around the world 
to access American energy. He stated building 
energy infrastructure is a difficult venture and 
while Texas has ample oil and gas pipelines, it 
is nearly impossible to build a pipeline in New 
England. 
 
In his testimony, Secretary of Energy Ernest 
Moniz told the Subcommittee that U.S. energy 
security must be considered in the context of 
the changing energy profile of the country. He 
said the U.S. is now the number one producer 
of liquid fuel in the world but remains the 
world’s leading importer of crude oil. He noted 
there are many infrastructure challenges in the 
energy arena. He said renewable energy 
technology deployment is rising rapidly as 
prices fall. He also told the Subcommittee that 
natural gas has replaced coal as the largest fuel 
source for power generation. Moniz said there 
are many evolving threats and “our responses 
must keep pace.” He stated adversaries of the 
U.S. are interested in the vulnerabilities of 
American critical infrastructure. He asserted 
that Congress and the Administration should 
address these vulnerabilities. He also asserted 
that, despite strong domestic oil production, 
the U.S. remains directly tied to global markets 
and price volatilities. He contended the 
Strategic Petroleum Reserve (SPR) remains 
critical to ensuring the U.S. economy can 
absorb any shock in the global market. Moniz 
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said there are many key issues relating to the 
progress towards a global natural gas market. 
He said increased natural gas production in the 
U.S. has affected global prices and had 
geopolitical implications in regions such as 
Europe due to their history of reliance on 
Russian energy supplies. 
  
Upcoming Hearings and Events: 
 
September 21 
Obama Administration GHG Guidance: 
The House Natural Resources Committee will 
hold a hearing on “The Impacts of the Obama 
CEQ’s Final Guidance for GHG Emissions 
and the Effects of Climate Change” 
 
September 22 
FERC Meeting: The Federal Energy 
Regulatory Commission (FERC) will hold its 
monthly open meeting. 
 
Vehicle Fuel Efficiency and Greenhouse 
Gas Standards: The House Energy and 
Commerce Committee’s Subcommittee on 
Commerce, Manufacturing and Trade, and 
Subcommittee on Energy and Power will hold 
a hearing titled “Midterm Review and Update 
on the Corporate Average Fuel Economy 
Program and Greenhouse Gas Emissions 
Standards For Motor Vehicles”.    
 
Public Lands Legislation: The Senate Energy 
and Natural Resources Committee will hold a 
hearing on public lands and resources 
legislation.   
 
September 28 
LNG Markets: The Center for Strategic and 
International Studies (CSIS) will host a book 
launch for the book, “LNG Markets in 
Transition: the Great Reconfiguration”.  
 
October 4 

Clean Power Plan: The Bipartisan Policy 
Center will hold a panel discussion titled “The 
Clean Power Plan Goes to Court: The 
Arguments”. Participants include:  Christophe 
Courchesne, Chief, Environmental Protection 
Division, Massachusetts Attorney General’s 
Office; David Doniger, Director, Climate & 
Clean Air Program, Natural Resources Defense 
Council; Jeffrey Holmstead, Partner, Bracewell; 
and Allison Wood, Partner, Hunton & 
Williams. 
 
November 15 
Energy Outlook: The New York Energy 
Forum will hold a discussion titled “EIA’s Take 
on the Energy Markets” with Energy 
Information Administration (EIA) 
Administrator Adam Sieminski.   
  
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Alex Hopkins contributed to this report. 
Updates on energy and environment issues are also 
available on twitter. 
 
DEFENSE 
 
SASC Encryption Hearing 
 
Key Points: 

 The Senate Armed Services Committee 
examines how encryption affects national 
security 

 The head of the NSA and the top DOD 
intelligence official testified  

 SASC Chairman warns Administration 
against stripping dual-hat role from 
NSA/CYBERCOM head 

 
On September 13, the Senate Armed Services 
Committee held a hearing entitled “Encryption 
and Cyber Matters.” Under Secretary Of 
Defense for Intelligence Marcell Lettre III and 
National Security Agency Director and United 
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States Cyber Command Commander Admiral 
Michael S. Rogers testified before the 
Committee. Topics discussed in the hearing 
included, but were not limited to: (1) potential 
hacking of U.S. electoral systems; (2) 
Department of Defense cyber organizational 
structure; (3) protecting critical infrastructure; 
(4) cyber and encryption capabilities of ISIL; 
(5) public-private cooperation in cyber 
security/encryption; (6) state sponsored cyber-
attacks; (7) investments in new technologies; 
(8) lessons learned from past cyber-attack 
incidents; and (9) the future of cyber security.  
 
Chairman John McCain (R-AZ) said encryption 
has become ubiquitous across the counter-
terrorism fight. He observed the Islamic State 
of Iraq and the Levant (ISIL) has fought back 
by creating an end to end encryption safe 
haven in which they are able to operate with a 
high level of secrecy. He said ISIL is now using 
encrypted systems that a few years ago were 
limited to only powerful states with complex 
military forces. McCain contended national 
security and the protection of the rights of 
American citizens must be properly balanced in 
the context of cyber security and encryption. 
He argued authoritarian regimes want access to 
advanced encryption capabilities in order to 
suppress dissent and to continue violating 
human rights. He said encryption by terrorist 
organizations is affecting the United States’ 
ability to prevent future attacks. McCain 
referenced the “dual-hat” arrangement, in 
which the National Security Agency (NSA) and 
Cyber Command are directed by the same 
individual. He noted the Administration’s 
previous position that this arrangement was 
beneficial and questioned why previous reports 
state the Department of Defense (DOD) and 
the White House have considered terminating 
the arrangement. He urged Secretary of 
Defense Ash Carter to provide the Committee 
with any details of a plan to separate the NSA 

and Cyber Command. McCain said the 
Committee does not take well to being 
stonewalled while Administration colleagues 
leak information to the press.  
 
Ranking Member Jack Reed (D-RI) said this is 
the Committee’s third hearing on encryption 
related issues which underscores cyber 
security’s importance in questions of national 
security in the 21st century. He cited the rapid 
growth of sophisticated encryption applications 
and their use by terrorist organizations such as 
ISIL. He said encryption technology is also key 
to protecting individuals, corporations and the 
government. Reed noted that several national 
security experts have recently said cyber 
vulnerabilities are the greatest threat to the 
American public. He said there are complicated 
problems related to accessing devices remotely. 
He referenced the potential decision by the 
Obama Administration to terminate the “dual-
hat arrangement and said he is eager to better 
understand the conditions under which this 
decision would be beneficial. He said he also 
wanted to learn more about several revelations 
regarding recent hackings of major computer 
systems in the United States. Reed said he 
understands that is difficult for the witnesses to 
discuss some of these matters because of their 
classified nature.  
 
McCain noted recent reports of Russian 
hacking in electoral systems in Arizona. He 
asked what the witnesses could tell the 
Committee about this recent activity. Rogers 
said because there is an ongoing investigation it 
is hard to talk about specifics in an unclassified 
public forum. Lettre said possible activities are 
being taken very seriously by DOD and the 
FBI. McCain asked if the United States has a 
policy as to what its action would be in 
response to possible hacking of electoral 
systems. Rogers said the government is 
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intending to rely on the results of the 
investigation.  
 
Senator Mike Rounds (R-SD) asked what is the 
role of DOD with regard to an attack on 
critical civilian infrastructure and does DOD 
have a preemptive responsibility. Lettre said 
DOD has three main missions: (1) defend the 
Defense Department’s networks; (2) support 
commanders in providing military options that 
relate to cyber issues; and (3) when called upon 
by the President and the leadership, to support 
broader efforts that might affect critical 
infrastructure.  
 
Reed said the development of sophisticated 
encryption applications used to be the domain 
of nation-states but now actors such as ISIL 
have developed the capability to at least adapt 
these applications and use them to recruit and 
conduct attacks. He asked if this was a fair 
assessment. Rogers responded in the 
affirmative and said he often refers to cyber as 
the “great equalizer” because it does not take a 
dedicated team of thousands to implement.  
 
Senator Bill Nelson (D-FL) asked if the private 
sector is providing the cooperation needed to 
tackle encryption challenges. Rogers said at an 
operational level his answer is no. He stated 
there are often multiple parties spending a lot 
of time discussing what they cannot do instead 
of focusing on steps that could be taken.  
 
NDAA Conferees Not Close On Final Bill 
 
Key Points: 

 House and Senate negotiators cannot bridge 
differences to produce an NDAA conference 
report 

 A bird’s endangered species status may be the 
most significant holdup 

 Administration may again veto NDAA over 
OCO funding 

 
Despite reports and remarks by members of 
the conference committee this week to the 
contrary, it appears agreement has not been 
reached on a conference report to accompany 
the “National Defense Authorization Act for 
Fiscal Year 2017” (NDAA) (H.R. 4909/S. 
2943). Consequently, Congress sending a final 
NDAA to the White House will likely slip to 
the all but certain lame duck session after the 
elections. Reportedly, the most significant 
outstanding issue is over a dispute regarding a 
bird’s status as an endangered species. 
However, it appears that conferees have agreed 
on how to address the extent to which the FY 
2017 NDAA relies on the uncapped funding 
for operations in the Middle East to 
supplement the Department of Defense’s base 
budget.  
 
Among the most significant remaining issues is 
language in the House NDAA on the 
endangered species status of the greater sage 
grouse. This week, House Armed Services 
Committee Ranking Member Adam Smith (D-
WA) remarked that “[m]y understanding is that 
there are short, chicken-like fowl problems still 
causing some question as to whether or not 
we’re going to actually get it done.”  
 
Yet, NDAA conferees have reached agreement 
on how to address the nearly $18 billion in 
Overseas Contingency Operations (OCO) 
funding used in the House NDAA to increase 
the Department of Defense’s (DOD) base 
programs. The conferees have agreed to a $9 
billion shift in OCO funds in the conference 
report. Whether this solution proves acceptable 
to the White House and even Senate 
Democrats remains unclear, for they have 
repeatedly stated and indicated that any 
increase in overall defense funding should be 
matched by a commensurate increase in non-
defense funding. For this, and other reasons, 
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the White House has again threatened a veto 
(Statement of Administration Policy on H.R. 
4909 and Statement of Administration Policy 
on S. 2943), and last year, the President 
followed through on his veto threat, requiring 
the Congress to send a second NDAA to the 
White House. Finally, it should be noted that a 
FY 2017 DOD appropriations act may not 
provide funding at the levels authorized in the 
NDAA. 
 
U.S. and Israel Agree On New Aid Package 
 
Key Points: 

 A new agreement would increase annual and 
total funding provided to Israel between FY 
2019 and 2028 

 However, the U.S. secured key concessions 
from Israel 

 The signing of the agreement may allow fighter 
deals with Qatar and Kuwait to move forward 

 
This week, the United States and Israel signed a 
new Memorandum of Understanding (MOU) 
regarding military aid and technology that 
would boost the annual funding provided to 
Israel starting in FY 2019. The new MOU 
would increase the annual funding provided to 
Israel as part of the Foreign Military Financing 
program as well as $5 billion in assistance for 
missile defense programs. Negotiations have 
been ongoing and have been reportedly 
difficult given the tense relations between the 
Obama and Netanyahu governments in no 
small part because of the Israeli government’s 
opposition to the Iran nuclear deal. 
Nonetheless, the Obama Administration 
secured a number of key concessions from the 
Netanyahu government in exchange for 
increased funding, including a promise not to 
lobby Congress for additional funding and a 
requirement that the funds provided will be 
spent on assistance from the U.S. defense 
industry.  Additionally, now that the U.S. and 

Israel have agreed on the next aid package, 
proposed sales to Qatar of 72 F-15Es and 
Kuwait of 28 F/A-18E/Fs may move forward 
now that it appears clear that Israel’s qualitative 
military edge would continue.  
 
In its Fact Sheet, the White House asserted that 
“the Obama Administration has made the 
largest single pledge of military assistance in 
U.S. history: 

 The total value of the new MOU, 
which covers FY2019- FY2028, is $38 
billion ($3.8 billion per year).  It will 
succeed the current $30 billion MOU 
signed in 2007, which will expire at the 
end of FY2018. 

 This amount represents a significant 
increase over the current MOU by 
every measure, and will enable Israel to 
acquire additional advanced military 
capabilities from the United States.  

 It includes $33 billion in Foreign 
Military Financing (FMF) funds and an 
unprecedented $5 billion commitment 
in missile defense assistance.  This 
funding will be disbursed in equal 
increments of $3.3 billion in FMF and 
$500 million in missile defense funding 
each year for the duration of the 
understanding. 

 
However, the White House pointed to two 
concessions they gained from Israel in terms of 
how funds are used:  

“our decision with Israel to discontinue 
two anomalies in the defense 
relationship that no longer serve our 
mutual interests - Off Shore 
Procurement (the arrangement under 
the current MOU through which Israel 
has been uniquely permitted to spend 
26.3 percent of its annual FMF package 
within Israel on non-U.S. products) and 
Israel’s use of FMF funds to purchase 

http://www.williamsandjensen.com/
https://www.whitehouse.gov/sites/default/files/omb/legislative/sap/114/saphr4909r_20160516.pdf
https://www.whitehouse.gov/sites/default/files/omb/legislative/sap/114/saps2943s_20160607.pdf
https://www.whitehouse.gov/the-press-office/2016/09/14/fact-sheet-memorandum-understanding-reached-israel


Williams & Jensen – Washington Update September 16, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 13 of 22 

fuel – means that Israel will spend more 
funding, as much as $1.2 billion per 
year, on the advanced military 
capabilities that only the United States 
can provide. ” 

 
Senate May Vote On Saudi Arms Package 
 
Key Points: 

 Opposition in Congress to an $1.15 billion 
tank deal with Saudi Arabia may come to a 
head next week when a resolution of 
disapproval may be voted on 

 Opponents cite Saudi conduct in Yemen war 

 At this point, it appears unlikely that 
Congress will block the Saudi deal 

 
As soon as next week, the Senate could vote on 
a resolution of disapproval regarding a 
proposed $1.15 billion arms sale to Saudi 
Arabia. The vote could be paired with a vote to 
override the likely veto of the “Justice Against 
Sponsors of Terrorism Act” (S. 2048), a 
measure that would allow the families of those 
killed on September 11, 2001 to sue the Saudi 
government. However, it is unlikely that both 
chambers of Congress will pass the resolution 
of disapproval as is required under the Arms 
Export Control Act of 1976 in order to block 
the sale.  
 
Last week, Senators Chris Murphy (D-CT), 
Rand Paul (R-KY), Al Franken (D-MN), and 
Mike Lee (R-UT) introduced S. J. Res. 39 to 
block the sale because of their concerns over 
how the Saudis and their allies are fighting rebel 
forces in Yemen, particularly civilian casualties. 
The resolution follows an August letter from 
64 Members of the House urging President 
Barack Obama postpone to sale of all weapons 
to Saudi Arabia so that Congress can 
adequately examine how the Saudis and others 
are waging war in Yemen.  
 

In their joint press release, Murphy stated that 
“Saudi Arabia is an important partner, but their 
war in Yemen, funded by the U.S., has become 
a disaster that is making our country less safe 
every day.” He added that “[t]housands of 
civilians are being killed, and terrorist groups 
inside the country, like al Qaeda and ISIS, are 
getting stronger.” Paul asserted that “[s]elling 
$1.15 billion in tanks, guns, ammunition, and 
more to a country with a poor human rights 
record embroiled in a bitter war is a recipe for 
disaster and an escalation of an ongoing arms 
race in the region.” Lee said that 
“[u]nbeknownst to many Americans, their 
military has been engaged in the civil war in 
Yemen throughout this year with very little 
oversight or authorization from their 
representatives in Congress.”  
 
In an August 8 letter, 64 Representatives called 
on Obama to postpone the sale and withdraw 
the notification to Congress because of reports 
of “unlawful airstrikes,” alleged use of cluster 
bombs in civilian areas, and potential war 
crimes. They called on the President to delay 
the sale so both chambers of Congress may 
have the time to adequately debate the issues 
posed by the proposed sale. 
 
Also on August 8, the Defense Security 
Cooperation Agency (DSCA) delivered the 
required certification notifying Congress of the 
possible sale of “up to one hundred fifty-three 
(153) M1Al/A2 Tank structures for conversion 
to one hundred thirty-three (133) M1A2S Saudi 
Abrams configured Main Battle Tanks and 
twenty (20) battle damage replacements for 
their existing fleet;” and associated weapons. 
The DSCA claimed that “[t]his proposed sale 
will contribute to the foreign policy and 
national security of the United States by 
helping to improve the security of a strategic 
regional partner which has been and continues 
to be a leading contributor of political stability 
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and economic progress in the Middle East.” 
The DSCA also stated that “[t]he proposed sale 
of this equipment and support will not alter the 
basic military balance in the region.” 
 
Upcoming Hearings and Events 
 
September 20 
STRATCOM Nomination: The Senate 
Armed Services Committee will hold a hearing 
on the nomination of General John E. Hyten, 
USAF for reappointment to the grade of 
General and to be Commander, United States 
Strategic Command. 
 
September 21 
Terrorism Fifteen Years After 9/11: The 
House Armed Services Committee will hold a 
hearing titled “15 Years after 9-11: The State of 
the Fight Against Islamic Terrorism.” 
 
South China Sea: The House Armed Services 
Committee’s Seapower & Projection Forces 
Subcommittee will hold a hearing titled 
“Seapower and Projection Forces in the South 
China Sea.” 
 
September 22 
South China Sea: The House Foreign Affairs 
Committee’s Asia and the Pacific 
Subcommittee will hold a hearing titled 
“Diplomacy and Security in the South China 
Sea: After the Tribunal.”  
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 
Congress Remains Stalled on Zika Funding 
 
Key Points: 

 Congress failed to pass any Zika funding in its 
first two weeks back.  

 Senate has scheduled a cloture vote for 
September 19 on a short-term Continuing 
Resolution that will likely contain some Zika 
funding. 

 
Members continue to disagree on potential 
policy riders attached to Zika funding. 
However, there is hope an agreement will soon 
be reached as the Senate has scheduled a 
cloture vote on September 19 for a Continuing 
Resolution (CR) that will likely include funding 
for combating the Zika virus. The vote was 
originally scheduled for September 15, but 
Members agreed to delay till after the weekend.  
 
Senate Democrats have long opposed policy 
riders added by House Republicans that would 
have restricted on the role of Planned 
Parenthood in Zika prevention. The House 
also proposed using funds from the Affordable 
Care Act to offset costs. Reports suggest the 
Senate is moving closer to agreement on 
potentially eliminating the Planned Parenthood 
provisions.   
 
The Administration and Democratic leaders in 
Congress have called for $1.9 billion in funding 
for Zika. In June, the Senate approved $1.1 
billion in funding. The House agreed to the 
same amount but disagreement arose over the 
inclusion of policy riders. The Senate has failed 
to any action on the House amendments since 
June.  
 
House Energy and Commerce Questions 
Administration Officials on the State of the 
Affordable Care Act 
 
Key Points: 

 Health and Oversight Subcommittees 
questioned officials on recent reports of 
premium increases and incidents of fraud. 
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 Officials maintain the law has been successful 
and HHS continues to take steps to improve 
oversight over ACA programs.  

 
On September 14, the House Energy and 
Commerce Committee’s Oversight and 
Investigations Subcommittee held a hearing on 
“The Affordable Care Act on Shaky Ground: 
Outlook and Oversight.” Topics discussed in 
the hearing include but are not limited to: (1) 
Government Accountability Office (GAO) 
Report; (2) Premiums; (3) Federal Subsidies; (4) 
Co-ops; (5) Uninsured Rate; (6) Outreach; (7) 
Site-Neutral Deadline; (8) Risk Corridors; (9) 
State Exchanges; (10) Medicaid Expansion; (11) 
Age Ratio; (12) Global Surgical Payments; (13) 
Medicaid Part B; (14) Prescription Drug Costs; 
(15) Tax Credits; and (16) Reinsurance. 
 
Health Subcommittee Chairman Joseph Pitts 
(R-PA) explained this hearing was timely after 
the startling news this summer that United 
Health and Humana are opting out of the 
Affordable Care Act (ACA) health insurance 
exchanges. He stated the exchanges were 
supposed to increase competition and decrease 
costs but the opposite has happened. Pitts 
noted GAO has reported on the lack of 
protections for applications on the exchanges. 
He stated the Consumer Operated and 
Oriented Plan (Co-Op) plans are also failing 
and disrupting coverage for employees. 
Oversight Subcommittee Chairman Tim 
Murphy (R-PA) explained the Oversight 
Subcommittee began its investigations of the 
exchanges in spring of 2015. He stated the 
investigation found that Centers for Medicare 
& Medicaid Services (CMS) effectively wasted 
$4.6 billion in grants because of carless 
oversight. 
 
Health Subcommittee Ranking Member Gene 
Green (D-TX) stated the reality is that there is 
not the predicted “doom and gloom.” He 

asserted the ACA is working but is not perfect 
like any newly enacted law. Green noted that 
the Department of Health and Human Services 
(HHS) is developing new processes to curb 
abuse. He stated 19 states also still need to 
expand Medicaid. Oversight Subcommittee 
Ranking Member Diana DeGette (D-CO) 
stated instead of good faith review of the ACA 
and good faith attempts to reform the law this 
Congress simply highlights failures with no 
solutions. She suggested it is time to stop 
having the same discussions and it is time to 
come up with ways to fix the ACA.  
 
CMS Acting Administrator Andy Slavitt 
emphasized the recommendations and input of 
the Office of the Inspector General (OIG) and 
GAO has been valuable in strengthening 
processes and controls. He noted costs are a 
critical consideration and for the vast majority 
the ACA keeps coverage affordable. He stated 
marketplace premiums are currently 12 to 20 
percent lower than anticipated. HHS OIG 
Deputy Inspector General for Audit Services 
Gloria Jarmon stated the OIG is reassessing 
the Co-Ops financial situation and looking at 
CMS’ attempts to assist failing Co-Ops. She 
noted the work on open enrollment period at 
the exchanges. She noted investigations into 
protections of personally identifiable 
information (PII) are ongoing. She stated states 
typically agree with the recommendations and 
have taken steps to improve the security of PII. 
 
GAO Forensic Audits and Investigative Service 
Director Seto Bagdoyan reported GAO 
obtained Medicaid coverage for 15 fictitious 
applicants. He stated they maintained coverage 
for 11 applicants into the following year. He 
suggested the applicants acting fraudulently can 
exploit the enrollment process and can also 
enroll the following year even after being 
flagged the prior year. He suggested more 
affective controls need to be implemented to 
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safe guard the government’s investment. He 
noted CMS is responding to eight 
recommendations made by the GAO. 
 

Upcoming Hearings and Events 
 
September 19 
Child Development: The Addiction, 
Treatment, and Recovery Caucus; The Friends 
of the National Institute on Alcohol Abuse and 
Alcoholism; and the Friends of the National 
Institute on Drug Abuse will hold a briefing on 
“Brain Development and Our Kids' Future - 
The Adolescent Brain Cognitive Development 
(ABCD) Study.” 
 

September 20 
Access: The Hill will hold a discussion on 
“Access to Care: Health Disparities and 
Innovation.” 
 
Laboratory Testing: The Senate Health, 
Education, Labor and Pensions Committee will 
hold a hearing on “Laboratory Testing in the 
Era of Precision Medicine.” 
 
Delivery System Reform: The Bipartisan 
Policy Center will hold a discussion on 
“Delivery System Reform: Caring for 
Individuals Dually Eligible for Medicare and 
Medicaid.” 
 
September 21 
Health Legislation: The Senate Health, 
Education, Labor and Pensions Committee will 
hold a markup of S. 2873, the "Expanding 
Capacity for Health Outcomes (ECHO) Act"; 
and S. 2932, the "Protecting Patient Access to 
Emergency Medications Act of 2016." 
 
EpiPens: The House Oversight and 
Government Reform Committee will hold a 
hearing on “Reviewing the Rising Price of 
EpiPens.” 

 
Opioid Epidemic: The Senate Homeland 
Security and Governmental Affairs Committee 
will hold a hearing on “Combating the Opioid 
Epidemic: A Review of Anti-Abuse Efforts by 
Federal Authorities and Private Insurers.” 
 
Cancer Research: The Coalition for Life 
Sciences will hold a briefing on “Cancer 
Genome Project Offers New Hope for 
Aggressive Lymphoma.” 
 
Generic Drugs: The Senate Appropriations 
Committee will hold a hearing on the Food and 
Drug Administration’s role in the generic drug 
marketplace. 
 
September 22 
Right to Try: The Senate Homeland Security 
and Governmental Affairs Committee will hold 
a hearing on “Exploring a Right to Try for 
Terminally Ill Patients.” 
 
Opioid Epidemic: The House Judiciary 
Committee will hold a hearing on “Treating the 
Opioid Epidemic: The State of Competition in 
the Markets for Addiction Medicine.” 
 
September 23 
Medicaid: The Alliance for Health Reform 
will hold a briefing on “Assessing Innovations 
in Medicaid.” 

 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
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TRANSPORTATION AND 
INFRASTRUCTURE  
 
Senate Passes WRDA; House May Take 
Up Its Bill Next Week 
 
Key Points: 

 Senate moves its package that includes funding 
for Flint, Michigan, which may prove to be a 
difficulty in the House 

 House may take up its package next week 
 
On September 15, the Senate voted 95-3 to 
pass the “Water Resources Development Act 
of 2016” (WRDA) (S. 2848), as amended, and 
now the bill goes to the House, which has not 
yet taken up its WRDA package. House 
Transportation and Infrastructure Committee 
Chairman Bill Shuster (R-PA) remarked after 
Senate passage of S. 2048 that “[w]e share the 
same goal of sending a WRDA bill to the 
President before the end of this Congress” and 
indicated that he has been lobbying House 
Republican leadership to consider the “Water 
Resources Development Act (WRDA) of 
2016” (H.R. 5303) that was reported out of 
committee in May.  
 
However, S. 2048 contains $220 million in 
loans and grants to aid Flint, Michigan in 
addressing lead in its drinking water, language 
which could cause committee jurisdiction 
problems in the House because the House 
Energy & Commerce Committee claims 
jurisdiction over drinking water issues. 
Therefore, Shuster may have to strike a deal 
with the House Energy & Commerce 
Committee if similar language will be included 
in the House bill.  
 
In an April press release, the Senate 
Environment and Public Works Committee 
released the text of S. 2048, a section-by-
section, and a summary. The House 

Transportation and Infrastructure Committee 
also released a summary of H.R. 5303.  
 
Thune and Nelson Promise Transportation 
Security Legislation 
 
Key Points: 

 Following a negative assessment of TSA’s 
security operations of most modes of 
transportation, the chair and ranking member 
of the Senate Commerce Committee promise 
legislation 

 
In response to a negative report from the 
Department of Homeland Security (DHS) 
Office of the Inspector General (OIG), Senate 
Commerce, Science, and Transportation 
Committee Chairman John Thune (R-SD) and 
Ranking Member Bill Nelson (D-FL) vowed to 
introduce legislation to correct flaws in how the 
Transportation Security Administration (TSA) 
works to secure U.S. modes of transportation. 
In their press release, Thune stated that “[t]o 
help ensure that complacency and a lack of 
analysis described by the inspector general does 
not create vulnerabilities for terrorists to 
exploit, the Commerce Committee will soon 
introduce bipartisan legislation to improve how 
TSA assesses and responds to security risks.” 
Nelson added that “I find it troubling that 15 
years has passed since the 9/11 attacks and 
TSA is still struggling to allocate resources to 
protect travelers, especially in our rail and 
transit systems…[and] [t]his report only 
underscores the need to shore up any security 
gaps before it’s too late.” 
 
The OIG noted that “TSA is charged with 
securing the Nation’s transportation systems — 
highway, freight rail, aviation, mass transit, and 
pipeline — to ensure freedom of movement 
for people and commerce.” The OIG further 
stated that “TSA lacks an intelligence-driven, 
risk-based security strategy that informs 
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security and resource decisions across all 
transportation modes…[but the agency’s] 
publicized “intelligence driven, risk-based 
approach” was designed for the aviation mode 
and chiefly for air passenger screening.” The 
OIG asserted that “[t]hough TSA has security 
programs for the surface modes, its agency-
wide risk management organizations provide 
little oversight of these programs…[and] TSA 
lacks a formal process to incorporate risk in its 
budget formulation decisions.” 
 
Upcoming Hearings and Events 
 
September 22 
CAFE Standards: The House Energy & 
Commerce Committee’s Energy and Power 
Subcommittee will hold a hearing titled 
“Midterm Review and Update on the 
Corporate Average Fuel Economy Program 
and Greenhouse Gas Emissions Standards For 
Motor Vehicles.” 
 
FAST Act Freight Provisions: The House 
Transportation and Infrastructure Committee’s 
Highways and Transit Subcommittee will hold 
a roundtable titled “Impact of the FAST Act’s 
Freight Provisions.” 
 
For more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
Senate Commerce Looks At Bots and 
Ticket Sales 
 
Key Points: 

 Members and witnesses grappled with how to 
combat automated ticket sales that are driving 
up secondary ticket prices 

 
On September 13, the Senate Commerce 
Committee’s Consumer Protection, Product 

Safety, Insurance, and Data Security 
Subcommittee held a hearing entitled 
“Examining the Better Online Ticket Sales Act 
of 2016.”  The hearing focused on the effects 
of ticket scalping software or “ticket bots,” 
which prevent many consumers from being 
able to purchase event tickets for affordable 
prices. Topics discussed in the hearing 
included, but were not limited to: (1) ticket 
scalping; (2) ticket bots; and (3) market 
transparency. 
 
Chairman Jerry Moran (R-KS) stated that the 
digital age has made acquiring tickets easier 
than ever, but also made ticket scalping more 
prevalent.  He said that online ticket sales are 
made difficult by the existence of “ticket bots” 
designed to quickly purchase all available 
tickets from the primary ticketer’s website to 
sell elsewhere at a significant upcharge.  He said 
that these harm everyone in the “live 
entertainment ecosystem.”  He said that eBay 
and Stubhub support ticket bot legislation.  
Moran stated that ticket purchasers ought to 
have the right to resell their tickets in the 
marketplace, but he took issue with ticket bots’ 
ability to “cut in line” by purchasing tickets in 
bulk so that regular customers often do not 
have the chance to pay face value for tickets.  
He said that there is strong bipartisan support 
for ticket bots legislation.  He noted that on 
September 12 the House passed a similar ticket 
bots bill to the one proposed in the Senate.  
 
Ranking Member Richard Blumenthal (D-FL) 
stated that the “Better Online Ticket Sales Act” 
of 2016 was a good step to curbing ticket 
scalping in the U.S.  He stressed that ticket 
scalping is not a victimless crime.  He said that 
online ticket scalping impedes the ability of 
Americans to attend live events at reasonable 
prices, and that it undermines respect for the 
rule of law and fairness.  He referenced a 
statement from the Attorney General of 
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Connecticut, stating that fair ticket sales are 
now out of reach for many regular consumers 
due to the illegal use of ticket scalping software.  
Blumenthal stated that the use of ticket 
scalping software affects consumers of all social 
and economic backgrounds.  He said that the 
current use of ticket scalping software is 
“untenable and unacceptable,” and that he 
favors the bill. 
 
Moran asked who else should be a part of the 
broader discussion regarding ticket bots. 
Stubhub General Counsel Tod Cohen said 
Ticketmaster should have a seat at the table. 
Moran asked who is using ticket bots to buy 
large amounts of tickets. Hamilton Producer 
Jeffrey Seller said it is hard to know but it is 
clear that some are based overseas and others 
are based in places like Connecticut and 
Florida. Moran asked what technologies are 
available for the issue of ticket bots to be 
circumvented. Pandora and Ticketfly Associate 
General Counsel Jeremy Liegl said any 
technological measure that has been 
implemented has been found to be successful 
in the short term but unsuccessful over the 
long term. Moran asked how IP addresses and 
credit card information are acquired. Liegl said 
sometimes it is a result of fraud but it is not 
always due to stolen credit cards. Seller said 
bots often employ gift cards.  
 
Senator Claire McCaskill (D-MO) stated 
financial gain is motivating people to use ticket 
bots. She said she believed in the deterrent of 
jail time, especially in cases where people are 
only trying to make money. She asked if the 
witnesses are aware of criminal prosecutions in 
any of the thirteen states in which there are 
laws against this activity. Cohen said he was 
aware that New York recently criminalized 
ticket bots but he did not believe there were 
any ongoing prosecutions. McCaskill asked if 
there was any model state legislation that has 

been drafted. Cohen said there has been 
legislation drafted regarding the narrow issue of 
ticket bots and more broadly legislation 
affecting the entire ticket industry. McCaskill 
asked why there are not resale limits in place to 
safeguard against individuals using multiple 
platforms to make money. Cohen said ideas 
similar to resale limits have been considered 
but his preference was to make changes within 
current law. 
 
House Science Holds Hearing On Election 
Cybersecurity 
 
Key Points: 

 After the hack of the DNC and some state 
election systems, a House Committee looks at 
how vulnerable the U.S. election system may be 
to cyber attack 

 
On May 26, the House Science, Space and 
Technology Committee held a hearing entitled 
“Protecting the 2016 Elections from Cyber and 
Voting Machine Attacks.”  The hearing focused 
on the vulnerabilities of electronic voting 
systems to hacking, and ways to mitigate the 
risk of illegal access to these systems and the 
manipulation of election results.   
 
Topics discussed in the hearing included, but 
were not limited to: (1) National Institute for 
Standards and Technology (NIST); (2) “Critical 
Infrastructure” DHS Designation; (3) Help 
America Vote Act (HAVA); (4) State-based 
Hacking Threats; (5) Systems Vulnerability; (6) 
Paper Balloting and Systems Security Measures; 
(7) Accessibility; (8) Future Developments 
 
Chairman Lamar Smith (R-TX) stated election 
security is a bipartisan concern and is essential 
to a properly functioning democracy.  He said 
that concerns over election security led to the 
Help America Vote Act (HAVA) of 2002, 
which allows the National Institute for 
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Standards and Technology (NIST) to work 
with the Elections Assistance Commission 
(EAC) to establish technical voluntary 
guidelines for voting.  He said he wished to 
know whether these guidelines are sufficient to 
protect voting integrity and whether states 
effectively use them.  He said that these 
concerns were timely given recent concerns 
over the integrity of electronic election systems.  
He stated that last year hackers from China 
infiltrated the Office of Personnel Management 
(OPM) database, stealing confidential 
information on current and former federal 
employees.  He said that the attacks on voter 
registration databases in Illinois and Arizona, 
allegedly by Russian actors, are the most recent 
instance of such attacks.  He stated that the 
President is not taking necessary measures to 
protect U.S. election systems from foreign 
governments.  He argued that the most 
important way to defend election systems is for 
the Executive Branch to take certain actions, 
including international sanctions, against 
foreign governments that violate the integrity 
of U.S. elections.   
 
Ranking Member Eddie Bernice Johnson (D-
TX) stated that ensuring fair, accurate and 
accessible elections is fundamental to our 
democracy.  She said that every instance of 
malfunctioning voting systems and every 
cyberattack on our election systems is 
significant.  She said she is confident that 
electronic voting systems are more secure today 
than in previous years however expressed 
concern over political rhetoric which she said 
seems intended to erode confidence in U.S. 
election systems.  She argued that such 
conspiratorial allegations are not supported by 
evidence and threaten the long-established 
election process.  She stated that the U.S. 
election system is complex and highly 
decentralized.  She noted that there are few 
connections between individual election 

systems and the internet, and that 75% of 
voters will be able to validate their vote with a 
paper ballot this fall.  She said that this 
compartmentalization and paper trail provides 
a strong defense against cyber threats.  She 
stated that the recent attacks against voter 
registration rolls in Arizona and Illinois are 
serious, but have not resulted in any changes in 
voter data.  She stated that her chief concern in 
these instances is that the attempts may be 
linked to the Russian government.  She said 
that while election security is important, 
baseless allegations of voter fraud have been 
used as a basis to discriminate against minority 
voters through voter ID laws.  She cited studies 
that found voter impersonation fraud to be 
rare.  She expressed concern over continued 
instances of voter intimidation and the 
spreading of misinformation to keep minorities 
and young people from voting.  She said that 
such issues must be considered as serious as 
any potential cyber threat.        
 
Representative Suzanne Bonamici (D-OR) 
asked what measures NIST is taking to mitigate 
risks to voting machines. National Institute of 
Standards and Technology Information 
Technology Laboratory Director Dr. Charles 
Romine said that NIST has a decades-long 
history of exercising “security as a management 
of risk.”  He said that the states have taken that 
approach seriously, and that state officials are 
taking measures in line with NIST’s 
recommended best practices. Representative 
Warren Davidson (R-OH) asked how the NIST 
voting program has measurably improved the 
reliability, accessibility and security of voting 
procedures throughout the U.S.  Romine said 
he did not have the details on hand to properly 
answer the question.  He said the accessibility 
improvements have come principally through 
research and in response to the expressed 
needs of the “accessibility community.”  
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Representative Barry Loudermilk (R-GA) asked 
what the potential benefits or disadvantages 
could be of a Department of Homeland 
Security (DHS) “critical infrastructure” 
designation for state electoral systems.  Romine 
said he could not speak to the question, but 
that NIST has developed a cybersecurity 
framework for improving the cybersecurity of 
critical infrastructures.  Loudermilk asked if 
NIST had partnered with DHS and the 
Department of Justice to make 
recommendations to the states regarding their 
critical infrastructure.  Romine responded 
affirmatively, and added that requests for 
assistance to DHS are not dependent on 
whether something is designated as critical 
infrastructure.   
 
House Oversight Passes Compromise Bill 
To Modernize Federal IT 
 
Key Points: 

 A bill to foster greater replacement of legacy IT 
systems is reported out of committee 

 However, there is no identified funding 
mechanism  

 
On September 15, the House Oversight and 
Government Reform Committee met and 
marked up a revised version of the 
“Modernizing Outdated and Vulnerable 
Equipment and Information Technology 
(MOVE IT) Act.” The new bill, the 
“Modernizing Government Technology 
(MGT) Act of 2016” (H.R. 6004), differs in 
significant ways from the MOVE IT Act, most 
notably by including the Information 
Technology Modernization Fund the White 
House called for in its FY 2017 budget request 
and that was part of Minority Whip Steny 
Hoyer’s (D-MD) bill, the “Information 
Technology Modernization Act” (H.R. 4897). 
However, the bill marked up by the 
Committee, unlike Hoyer’s bill and the 

Administration’s request, does not authorize a 
specific appropriation. In contrast, the White 
House and Hoyer’s proposals would have 
appropriated $3.1 billion to seed the IT 
Modernization Fund. 
 
The MGT Act would still create an information 
technology (IT) systems modernization and 
working capital fund within most departments 
and agencies, including the Department of 
Defense, that could use reprogrammed, 
transferred, and appropriated funds, subject to 
specified limits, to allow agencies to “improve, 
retire, or replace” existing IT or transition to 
cloud services. Additionally, the package would 
set up an IT Modernization Fund inside the 
Department of the Treasury that would be 
administered by General Services 
Administration (GSA) with the concurrence of 
Office of Management and Budget (OMB). 
However, the IT Modernization Fund would 
be financed only with any funds Congress 
appropriates and perhaps any funds Treasury is 
allowed to reprogram. The bill would also 
establish an IT Modernization Board that 
would evaluate the proposals submitted by 
agencies for updating and replacing IT. 
 
Upcoming Hearings and Events 
September 21 
BOTS Bill: The Senate Commerce, Science, 
and Transportation Committee will markup a 
number of bills, including the “Better Online 
Ticket Sales (BOTS) Act of 2016.” 
 
September 22 
Telephone Consumer Protection Act: The 
House Energy & Commerce Committee’s 
Communications and Technology 
Subcommittee will hold a hearing titled 
“Modernizing the Telephone Consumer 
Protection Act.” 
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For more information on technology issues you may 
email or call Michael Kans at 202-659-8201 Alex 
Hopkins contributed to this section.  
 
This Week in Congress was written by Laura 
Simmons.  
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